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APPEAL RWTF.ff 

AppeUan, nmely filcd a Notice of AppeaI , o ^ ^ ^ ^ ^ 

ft. deciaioo of * Exa^er fa fte Flnal Dffice Aaim M ^ fJ ^ fc ^ ^ 
capoonad ApDeIlaM hereby subm . ts ^ Appea) Brfef pujsuant ^ 3? c p r ^ 

(J) Real Party in Interest 
TOe real party of fa Mtol „ ^ ^ ^ ^ ^ 

— . Hgh, «. fa, eresl fa rad to fc ^ wlication „ ow ^ appeaj before ^ ^ 

Laceba*. fac. is a corpora,™ of toe Sate of ^ . plac , „ f ^ ^ 

Oklahoma. 

(2) Related Appeals and Interferences 
There are no other appeals or interferences known to AppeUant, Appellant's legal 
representative, or Assignee that will affect or be directly affected by or have a bearing upon the 
Board's decision in the pending appeal. 

(3) Status op the Claims 
B- ««m of .U Cairn, fa wlicatioB upd „ ^ . „ ^ ^ ^ ^ 

pe»d,„ 8 fa «. WW. a*. 25. 30. ,9. 42-59 and 64 stm d ^drawo *» .ooaid^on 
O- .-24, 26-29. 3,-38. 4<M, and 60-63 au„d reject AU of *e rejected are mder 

appeal. 

(4) Status op amendments 
No amendments to any of the claims have been requested. 

(5) Summary op claimed Subject Matter 

^ofroo^pre^™,^ (SpeM ^ n Roo.oircang^w^fto 
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p.an. roots comae, a sntooft surface of lhe plaM CMtainCT ^ ^ fc 

0ftt «^-«>^y^ fo m 1 cdaoon.,«h.bo l to m of«hoco nWn „. (SpecfflMtion> , 2) -fc 
.he art of plan.-gn.wing containers. M pruning sjdewal , s ^ ^ ^ ^ ^ 

pnaNem of ™» citeling by ^ fte rooK whm ^ cM(act ^ ^ ^ ^ 
causing .he roM „ branch and deve,op into , ^ ^ heallWer IOO , ^ ^ ? 
3). The effect of ,he confer ease o„ ro « circBng was idenHfled hy AppeIla<u ^ . ^ 
for ieas healthy roo, sya,e ras and led Append ft iavea, the p.ant confer and base fta, are 
claimed as the present invention. 

THe Pl a„, container of the claimed invention inc.udea base for a container used for 
growtngpUn*. (Specif, ,31). ^baaefo^the floor of «he coaler and suppons^ 
retail growfl, medium. SU ch as aoii, wiftin ,he confine, ^ ^ w „ ^ ^ 
denned in ,he specincadon aa being foupdadon .ha, aupports ft, ffow1h medjum fc , ^ 
Plant" (Sanction. , 58) . The baae may fo „n a container by combining wi ft various 
stdewaua or pane.s, inCuding W pwels navin8 ^ ^ ^ ^ 

fl.erebe.wcen and rigid po B fta, in,egra,e the baae hno a nonary confer. (Speeifloauon,^,). 

When ft, baae ia used wi,h a flexible aidewall, the aidewafl pane, « ar0Imd fte 

perimeftr of fte baae ,o engage and supper, the perimeter of fte baae on a p,uruh,y of shoulder 
(Specimen, m . Theplurality of fte sidewafl-a ahoulde. fta, support ftebasemaybe for 
exampie, anou.de* dedicaftd ft providing support, shouidera provided by .he inner aurface of an 
ounvasdly lending protube^e. .houide, provided by fte ou,er surface of an inward* 
extending p^uberance or some combinadon ftereof (Specincadoo, , 39). For example FIG 
2C showa a crosa-secnona. side view of fte baae ,. rel ained to an air-root-pruning panel « 



2 
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. "w-kchno.: w HIT/OO 19.A 

formed ma a sittewall of te COMainer 4 „ (SpMiflMti ^ f ^ ^ w ^ ^ 

30 ,s supported „„ the jlKide surfece 48 of a ^ of protuberaiccs 44 /rf 

Import^, *e base baa m upwards ^ ^ ^ a plural . ty of ^ ^ 

(SpecjflMtion f37) Forexarap|e 
FIG. 2A is a tep ^ ofa base ,„ ^ a ^ of channe|s ^ — ^ ^ ^ ^ 

of the container. (Specification, If 35). 

T* upper surface of ^ base „ ^ ^ ^ ^ ^ ^ 

P— so iba, „. root5 arc direct ^ lowards the perimeter rater ^ 

— . /, While fce a,ope m a y ee a, a odds** ^ or , ^ ^ fc 
prefer S ,ope „ mviM by . ^ ^ ^ ^ ^ & ^ ^ 

For «a» pl e, HO. 2 A sbows a eeulr. dome „ wilh fte plurality of ^ „ ' 
r*BaUy .here,™ a*i PIG. 2B iltostra ,ea the ^ ^ of ^ ^ M 

Wbere .he confer sidewall ^ ^ ^ ^ ^ ^ 

proves or «. hotes . Ibe *-l eod of ibe ebanoe, win preferao.y be disposed or a,^ 
to duett roots into an openiog. (Specification, 1 38). 

(6) Grounds of Rejection to be Reviewed on appeai. 
a. CJaims 1-4, Ml. .3. ,4. 26-28. 31. 35, 60, 62, 63 stand rejected under 35 US.C. 

1 03(a) as being unpatentable over GB Patent A nn u^~ xt ™ ~ 

Fatent A PP ,lc *">n No. GB 2,350.272 of Single in view of 
U.S. Patent No. 603,492 issued to Waterer. 



3 
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b. Clata S-8, ,2, ,5-24, 29, 32-34, 36-38, 40. 4,. 6, « ^ Mder 35 „ , c 
■03(a) a, fcing over QB ^ ^ ^ ^ ^ ^ ^ 

U.S. Patent 4,628,634 issued to Anderson. 

(7) ARGUMENT 

fc Chi n ,, 1-4 ■>-,, u M ? ff ,„ 71tM | )jB B Wn w fla|wMdM|hrM|I ^ 
Earcpi No, <i<i3 402 iaaaj ,„ w — r 

row* to COTlplises . teible sWp of ^ ^ ^ ^ ^ ^ ta ^ ^ 
-amce or™, ^ ^ or jnner cusps (Sjng]e> p |( f 5> ^ ^ ^ 

-pH.es a baae capaMe of supporting . Ioad ^ ^ ^ ^ ^ ^ 
-fro, ft. downwart e* toi „n of™, ^ by coating fce ^ ^ ^ ^ ^ > 

*- tal — »~ C^e.p.,,,6, An^^^^,^ 
pn.au * ». copper ^ ^ ^ ^ ^ ^ 

0** P. 2. , 3, Sin* oucoaea fta, base h supporte<1 ^ ^ fa ^ by 
ooop^ « * e side want ,„„ „ ave a _ of ^ pro . Kting m ^ ^ ^ 

used to support the base. (Single, p. 4, J 6). 

Wa*ra r diaCo^ a jaritai4re , wUch . ^ by ^ ^ ^ 

an omenta, ^ fot pIants or flowere; fc , ^ ^ ^ ^ ^ ^ 

**- M Ka relates „ jardiniires fc ^ of ^ ptaK ^ 

-»—. pup0S6s md fcr iB ^ fce rcatw acmty ^ waKriDg ^ ^ ^ ^ 



4 
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p,ants with too ,caa, risk of ^ mmm can)elst ^ m ^ ^ 
11-15). 

Waterer discloses, in FIG. I, fc, to janfini4re inoIude! sidK 2 ^ a ^ 3 ^ ^ 
near,y or q ui,e and „ fte ^ „ . ( ^ a ^ a ^ ^ 

(Watercr. p. Mines 34-6,). *»jan J unemisshown„„,dh H . afl0 w«,pot (Waterer, FIG .) 
FIG. 3 shows a pempective vie of an ..aanc a*nd 20 for suppo^ „. flower p01 ^ fc 

™*s«nd 20 is formed as a flat ^2, with radial ribs 22 raised on the upper side 
so as ,o „„„ ^ , (e ^ ^ fc ^ ^ o/iheflowerpoi 

down the incine, rim 23 and throng the perfomaons 23> and notches 23" in ,ne ,ower ed 8 e of 
the stand 20 to pen*, water „ floB „ ,„„ maa 6 p , ^ ^ ^ ^ 

[Emphasis added]. 

Waerer discW tha, ft, ductiIe plate _ me , al ^ _ ^ ^ ^ ^ ^ ^ 
provides for the flee egress of KUafiem ^ „ „ ^ ^ ^ ^ ^ ^ 

v^,e for protecdng the Jtndiniere flom breakage in p,aci„g the flower pot in ft by p^ing 
d» flowerpot from coming into contaet direcdy with the hottont of dte jardiniere. (Waterer, p. 
2, lines 16-25) [Emphasis added). 

(2) tofey^ nf invention „ , „,„,. m „„ „. ^ AdatoKi 

mvention is unpatentab.e if the differences between ft and the prior art such tha, the snhjec, 

having ordinary ski,, ,„ the M .~ 35 US.C. ,03 W [emphasis added], invention aa a who,e 
embraces the smtemm, its properties, and the probtems i, so.ves." /„ re m g H,, 6 U S P Q.2d 
m>, ,963 (Fed. Cir. ,9 88) . fc aeIinealtos fte ^ „ , ^ ^ ^ ^ ^ ^ ^ 

subject mener which is htemfly recited in ft e Cairn in q uestio„ . . . hn, a,so m those properties of 

5 
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-he su.aect tnaner vhicb „ ^ „ , he ^ ^ ^ ^ djsc]osed . n ^ 
/« reAntonie, 195 U.S.P.Q. 6, 8 (CCPA 1977). 

As ft. Federa, Cheui. has stated, String on me ^ of - 
instead of on the invention • . ^. . . . „ . JegalIy improper way ,„ ^ ^ 
dtfficu,, delegation of obviousness." „ M Inc , v . „ moctolIa , ^ ^ 

F.2d 1367, 1383 (Fed. Or. 1986) [emphasis added). 

Ai i the ^ aateto p i| | ffl p r > m )|L a Mass ^ To establish a^o/oe,, ease of 
obviousness of a Calmed invent, a« the Cairn talons must he taugh, or suited 
Pnor an. f„ „ ^ 490 FJd 98 ,_ 985 (ccpA is74) ^ ^ ^ ^ ^ ^ ^ 

constdered in judging the patentabUity of tha, cUjm ^ ^ ^ ^ ^ ^ ^ ^ p ^ 
1382, 1385 (CCPA 1970). 

me Federal Circuit has made Cea, that a,, Cairn bmitadons must he considered and tha, 
« .s ^permissible to merely consider me "idea" of an invention. „ , «^ 72 , F 2d 
1524 (Fed. Cir. 1984), the Federal Circuit Mated: 

Under me patent statute, Title 35 U 1 r "t^.. » 
patentable; daimed '1, J dM * "J «" 

^^rardefittSo^ '* *« 

/rf. at J 527 [citations omitted). 

Furmeratore, regarding the requirement tha, for estthKshing 4 prtma ^ ^ flf 
obviousness ,„ me Calm limitanons must he tuugh, or suggested by the pHor ar, the 
Court stated: 

The "difference" may have seemed slight (as has often heer> th* 
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the art resulting from the invention. Further it k ir ~w . • 
determining obviousness that all or all ot£er ts 
may have been well known in the art Claun 

Id. at 1528. 

^ m u,, hfah »„, fnrr , mh ,„,,„„ m m|i . nf r Tocslabljslia 

A* » of **_ of a CIifaK(i favmaon> ^ B!tamfaw mffit prov . de a ^ &r 

■nodined do M no, rende, fte ^ obv , ous ^ priw m ^ ^ 

dosranUity of ,he combination. In re Mitts, 916 F.2d 680 (Pad. Cir. 1 990). 

In the caso/n re Houffe,. ,49 F.3d 1350 (Fed. Cir. ,998), ft. Com, ^ 

the references Alth^^T suggestlon ' or motivation to combine 

combination ** °/ ^ 

/</. at 1356 [citations omitted] [Emphasis added]. 

m the case * re Lee, 277 F.3d 1338 (Fed. Cir. 2002). the Federal Circuit held: 
f-KS of obviousness, the search 

obvSusTss ^ refCrenCeS relied 00 •» evidence of 

Id. at 1343, emphasis added. 
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Xh couns nave rccogni^d „,„ most ^ ^ ^ ^ ^ ^ ^ 

heon discovered ^ ^ It ia the ^ combjnatjon of t „ eM e)ements however 

~ denne the invention being ^ por ^ . n fc ^ ^ ^ ^ 2 ^ p M ' 

(Fed. Cir. 2000), the Court states: 

theawliSit g Sp6C,fiC 0Mb «^ *at was made by 



Id. at 1395. 



quired « to the juaincarion orbing refcrences . The Com ^ 

the teachings of ZXm^ Z m ?"'" m > <° <~><My 
teaching m?y co n VeaJS^5!,. m0,, !*? 0, i "W^ 0 " 1 « 

whole rather than expressly stated in the references Thete^ 

problem to be solved as a whofe luH "* ^ of 
ordinary skill in the art it JT^T^ t£> ^ ° f 

or an implicit showing it "must 1^ °? 311 
thereto , must P rovi£ te particular finduigs related 

e^dtce. Br ° ad C ° nClUSOry Statements s ^ alone^ n2 



Id. at 1370. 
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HiM5i£bt6aSS ^ ! ^^ The case law n^es dear ,ha, 

^ defe.se fce subl , e b„, „ of a hindsi^ased wslysjs 

- *«™ applieaKoo of ^ fcr , ^ of ^ ^ m 

,o comoine „ refcrOTCK . ^ ^ CA ^ y ^ ^ ^ 

-3,0, 135 , 43 us**,, J225 , 1232 ^ c , I998Xde£cribjng ^ ^ 

-h— tto c^ner as an WW evident otm ^ 

As ft. Federal C ireujt has fc ^ ^ be ^ ^ ^ ^ ^ ^ 

by the mventor, but in the state of the art that existed «. th. 

me an mat existed at the tune. Interconnect Planning Corp v 

^^^„ 32 .„3, 222 „ S p QJ43 , 547(Fed . cir , 9M) . Theraam!Mrcansatisf . ^ 
busdeo of o^ouaneaa in of — «— o- "on* o y ^ so™ oo^ve ,eac Wng 

Cir. 19K). lr °°- 
»«bor co^deHns tt o impennissi bte ^ of ^ ^ ^ fc ^ ^ 
IxreAtoUugMn, 443 P. 2 d 139 2 (CCPA 1971), the Cow stat ed: 

LfjhfteS for ^ Se " M T 10 ci «°» »' ^suasion 

f , ar me " me the clamed invention waq 7 
Id. at 1395, emphasis added. 

^^^^s,^ When deten^ fte „ , 
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tnvenho. whtch combines two fcnown eientents. the tpteaion is wh e«he, ^ „ h ^ 

ptior art as a whoie «o ^ the dcs(rability , and ^ fc rf ^ ^ 

combtnation A „ Rouffet, 149 F.3d at 1356 [Emphasis added]. 

Appelant Cairns, imer „„, . planl ^ a ^ , ^ ^ ^ 

fclhat ha™* „ „ ftcjng surftce ^ a piurajity ^ ^ ^ ^ ^ 

- »d «). The Examiner has determine that Sinrfeioc.udes each of these .imitations txMpt for 
■he base having a « of ridillIy ^ ^ ^ ^ ^ ^ ^ ^ 2 ^ ^ 

For this hmWon of Appears Cainted invention, the Examiner cites Wa.^ as teachi„ g . 
P.an.con^havin^hasewia.tadiauvdfrectedehanne,. To support mis combinanon of 
d- prior at, the Examiner stateS) would have ^ ^ ^ ^ ^ ^ ^ ^ 

at. a, dte dme the invemion was made u, empiov radian, ditocted channeia as ^ h y Watete, 
on dte base of Sintfe in order to permi. wa.es to flow ftom Ute cenha, ^ ». The Examiner 

«« "Obvious* dte mo«vado„ ,o combine S i nsl e wifl, Wa^ is » ^ water „ flw ^ 

■heconha, area as ta Ug h, by Waterer o„h« base of Stagte ,. ^ 0fflc£ 

TheE Mrai ne ri n«cha ra e,e li2 es*e te achi„ gofWaIcrer . Watemr rte „„, rf£sc/(W ^ 

base as the Examiner states. Esther. Waterer discioses a. tba, portion ^ ttd raischaIac(eri2ed 
by the Examiner 

o^th" J* -dial ribs 22 nused 

opening £ the ^S&S^JjjT central 
included rim 23 having . . ." "° Wer "P ot ' ** Wlth a downwardly and outwardly 

Waterer, page 1, lines 95-100. 
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* is u> pami , water t0 flow outwartly ^ ^ ^ ^ ^ ^ ^ ^ 

o, fte ^ W*, fte bonom of fc ^ ^ ^ ^ ^ ^ 

fte Wpo, o- fc raised ribs _ m fce centa] opening to ^ bo(tom ^ ^ 

or*, Oowcpo,. This , „ the same as Exminer , „ ^ ^ 

ft. ft. pu^se of fte ^ 1S „ ^ wato flw ^ fte cen(rai ^ ^ ^ ^ 
W*» mer e ly disc.oses fta, rite «. U5ed „ Hft ^ rf fc ^ ^ ^ ^ ^ ^ 
ft* waters fte opening i„ botttmofflle nwei .. pot 

The B^iner has «u „ ^ the ^ ^ ^ ^ ^ 

whefte, ^ „ , teaching , o , ^ w to Kiect ^ ^ ^ ^ ^ 

ooasevtfeoeeofohvioosness, *„ ^ J77 pj4 „ ^ ^ ^ 

— to ^ of waerw „ „ why ^ ^ ^ ^ ^ ^ 

— r ^ „ ^ . ^ by ae FedOTi circdt _ ^ (o ^ _ ^ 

« in fte an wo-Ud ^ to modl(y „ ^ ^ ^ ^ ^ ^ ^ ^ 

^erencea «. fc ^ or ^ ^ ^ ^ ^ ^ ^ 

unless .hepnorart afco SUggetts ,he iesiramty ot(hecombim ^ ,„ „ ^ ^ p ^ ^ 

The W cvtoee of a o r suggestion to Mmbille ^ „ ^ ^ 

*- HI fte nan. of the p raWem , fc _ ^ _ ^ ^ 

of to p OTtaent ^ w fem p] ^ ord;naiy ^ ^ ^ ^ 

art that certain references are of SDeeiaT i m „^„ 

special importance m a particular fieJd" /„ re Rouffet, 149 

F-3dat 13S6. 
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LoCong a, each of ^ tturees fc , ^ ^ ^ ^ ^ . ^ ^ 
suggestion t0 comhinc ^ Sbgle ^ ^ references ^ ^ ^ ^ ^ ^ 
sough, * »e so,™,. Sinefe ^ ^ prob|OT of ^ ^ ^ ^ ^ ^ ^ 

extension of a,e roo. grow* of a p,an< within a confer and soives this p roWem by ^ , 
coating of a chentica. W retariajlt to „,„ base „ _ my ^ ^ ^ ^ ^ ^ 

k ^ 2 - * * W— ft. pro Wem of aofling 

sunning o^ta. fumiture of floors aa a resu,. of p ta , watering and provides a jaIatoi4re for 
Pacing these ittms fora water . ^ are „„ plmt _ ta ^ ^ ^ ^ ^ 
^ ^ Waterer merely ^ , ^ fcr ^ ^ ^ ^ ^ ^ 
(Waterer, p. ,, ^ „. 15 , ^ ^ ^ ^ of ^ ^ ^ ^ ^ ^ 

p.an, container and so,ved tt e p roWcm by provilljllg ^ ^ otane)s to ^ ^ 
■no* ,o rhe ^ &rpraning by „ ^ ^ dajms ^ to ^ 

these cited prior ar, references .. obviously is , 0 ^ w8(w ^ te cMtai _ ^ ^ m 

W ^ ^ ' 2) ' ^ « P-ided evidence of such novation 

flowing ta, flte p rob ,e,na sough, «o „e so.ved since *. proMe™ „ be ^ ,,, « circhng 
« a. botiom of a coo«ainer and aoihng of ca^s and Mtm d„„» 8 p to , ^ „ „„, 
concerned wift "direoUng water fton> tte cenna) area of .he baae." 

Second,,, fte Examiner has fai.ad ,o provide any evidence of a novation or s ugg ea ti on 
<o ^ b Singia and W tt erer references bas cd upon n. .eacKings of te prior w 
referees. Ins,ead. Baam-W mcreiy anscharaccriaes to .cachings of Warerer (Wa.rer 
P.., nnes 95-.00), by su.ing fce ehmoeU ^ ^ fc ^ ^ ^ ^ ^ ^ 

has, and ,hen asaens ft a, snch nnacharaceriaed reachinga arc to ,„ ^ fc 

cted prK»r an references. (Final Office Action, p. 2, sec. 2. 1 2). 
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A* dUcoasefl, supra, W aterer tMches ribs fta , ^ ^ flow ^ ^ 

" W ^ in ° f *■ OVaerer, P.., Unea 95..00) thm 

Oanne* to ^ waer l0 flow _ , he ^ ^ of ^ ^ <m ^ ^ 

misco.„ Wafcrer h Knal 0fflM Action , fc betweo „ ^ ^ 

««« of Wafcrer and fl,e Examiner's nflaena^erfeaflon of ^ „ ^ ^ ^ 
WW* odia, ribs 22 suppon , flower . po[ aboye ^ sorfaM rffc flatp]M ^ ^ 

— » ,o provide for ft, fec egress of waer ou , of , ^ jn ^ ^ rf a ^ ^ 

PO, TTe no* simply prevem blockage rfa- gBmmvaet ^ ho]e ^ ^ te ^ 

above »c fla, ^ 21 ofUlB ^ J0 ^ ^ ^ ^ ^ rf ^ ^ ^ 

Fnrthennore. th e ^ ^ ^ of ^ ^ . ^ ^ ( ^ ^ ^ ^ ^ ^ 

po. ana proven, Uoefcag. of dre oo,e, so - wa te oan exi, fl,e ho,e in flower-po,. Wa,erer 
«oea no, .each, ahow or ^ ^ rtb , ^ ^ My ^ ^ ^ ^ 

egresa of wa K r fl„ flower po,» (wafcre, page 2 . , ta ea 1M0 , Singl lmt as „ 

«- *w of wa,er n, * ^ ^ ^ ^ . _ ^ 

auggeaoon <o confine «. Sing* ana Wa,=rer references eased npon «he .earning* of n,e prior 
art references themselves. 

FinaUy, .ooking a, ft e fl.ro aonroe ennnreraed in fcm which evMenM may ^ 

,o aoppor, *e m oflva,ion «, Mmbtoe c ite o prior ar, referencea. *e B^er naa ^.efl ,o 
P-viae anv evi^e of a m oflva«on » eomBine single ^ Wa|erer flowtag ^ ^ 
ta-MT of fl,ose akiUea in ,ne ar, fl«t cer,ain referenoea are of apeeia, lra por,anee in a 

special importance in a particular field. 
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Therefore, the 6^. has failed 10 pmvide ^ evidence rf ^ ^ ^ 
the cited prior « reference fc, flows fem (1) (he mtme a[ae probion to ^ ^ ^ ^ 
teaching of the cited prior „ referH , Ms „ m ^ ^ toowiK|8e ^ ftose ^ ^ ^ ^ 

that certain references are of special importance in a particular field. 

*"h«nno re , the Examiner ha, feiled «o answer the ouestion of "whether there is 
»medn„ g in the prior art as a whole to suggest the desfrabUUy, and thus the obviousness of 
making the combination .49 F.3d a, ,356 [Emphasis added]. The Examiner has 

provided only the mischarecteriz* statement firnn me disdosnre of Waterer, as discussed ahove 
as a modvarion to combine me cited prior art references by stadng, "Obvious* me modvadon to 
combine Singl e with Waterer is ,o direct water «o fiow fiom me ^ area as taugh, by Waterer 
ofthebaaeofSMe." (Finm Office Aefion, p. 8 , V 2 , Without ever, considering that Waterer 
does not teach what the Examiner ctaims Waterer teaches, there is add „o expianadon fiom the 
cttec Prior art references or from the Examiner as to v Hy dlncmg wmerfrom lhe ^ ^ 
would be beneficial, and thus obvious. 

Indeed, if me cited prior art references were combined, the ribs of Waterer would 
icnger serve their stated fimcfion (permimug water to fiow outwardly fiom the centre, opening L 
the bonom of the flower-po, by elevanng the bottom of me flower-po, above the base) outside 
the context of supporting a flower pot. There is no reasonaWe baste disposed by the references 
cited by the Examiner or otherwise Known. l0 consider that Watered ribs would assist water 
fiow across an otherwise flat base of bom Weterer and Sing>e. Watered ribs are raised up fiom 
me flat plate 2, and presumably nave a uniform heigh, to make contact acres* the flat bodom of 
^Wpo, (Waterer. Figs., and s) . Ws consfiucdon » no, w ,„ 
as claimed by the Examine, since neither the ribs nor the base is pitched. Furthered, sta ce the 
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baae of Sing* is flat and „ pitched> there „ „ ^ (o ^ ^ ^ ^ ^ 

wonid direct water flow e««er. Watarr , raly ^ ^ for ^ ^ . fc 
w*er to flow outward* fro m fte M opening „ ^ ^ rf ^ ^ ^ 

nothing h the ptior m m , w „ ole to suggea th£ dKir>M1(y ^ ^ to obv . ous ^ ^ 
making the combination, 

IWore, because (,) the Examiner ha, W to anawet the , uestion of whelher ^ fc 

10 " ^ " «*— - » "** *> ««« *e ***** and thus the 
obvionaneas. of nudting the combtaations ^ (2) ^ ^ ^ ^ ^ ^ 

evidence of fce ntodvadon to combine te ^ prjor an referenceSi AppeUMt 

requeats *, Board to flnd that fatten, cWms , ^ 60 , M we „ „ „, ^ 
depending therefrom that are presented on appeal, ara patentable. 

<4) m " ""^ — ImwmMhk hind^hfh^ ^„ rn ri rr|| , 

Were hehtg oo evidence of a teaching, auggeation or moliva1ion , 0 ^ 

«- cited references, Appellant as«r,s Utat the Examiner has Man into the hindsight trap using 
Append ap^fl^ ^ (he mo(jvalion to Mmbjne ^ dt£d re( . ren ^ ^ ^ ^ ^ 

■nsuucted. the case ,aw n^ea dear tha, flte beat defenae against the subtle ha, power*., 
adractton of a hindsight-based obvtousneas an,,*, is rigorous ^ ^ ^ 

a showing of the teaching, suggesdon, or monvalio „ t0 ^ ^ ^ ^ ^ 

F.3d at ,352. Any jndgntent of obvionan*. ia to a sense nec.aarfly . reconahocdon b^cd 
upon hindaigh, roaaoning, bn, ao ,ong aa i, takes into account on Iy know.edge which waa widtin 
Ute ,eve, of ordinary aaiU a, the time the Caimed htvendon waa tnade ond ^ „ lncMe 
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*/eW only Jron, wW a such . racon*™,™ is proper 

McLaughlin, 443 F.2d at 1395. 

The use of uin^-b^d obvious ^ by lho fa 
ob™ is no, pe^ifted. As ft. Federal Che* haa ina,^, ^ invention „„ b , 

lime Intercom** Planning Corp. v. Fell, 774F.24M 1138. 

AppeJto disced and efciraed a base having a p,„ ralitv of ^ ^ ^ ^ 
duec, the roo. of a plan, ^ in to Mntainer „ fc ddes for ^ ^ ^ 
apec.nea.io* .here „ »o tMchinft su6gestion „ fc ^ ^ ^ 

Wunou, fc ta ow,ed g e of ^ ^ _ , o ^ ^ sjdM ^ ^ ^ ^ 
^ o„,„ >OT1 , he Appellml , ^ wouM ^ no moiivat!M ^ 

M .o ccrahiue the cued reference, „ discnssed „ „„ ^ ^ ^ ^ ^ 
•o provide the W ^ 0(au ^ susgesijoo M to ^ ^ ^ 

pnor a* referances. tetead , ae ^ ^ ^ ^ ^ ^ 

* -rah frr „d fa, ^ of Ap „ ^ )ta . iadon a prjor ^ refermK ^ 

B*an*,er .be. corabined .heae cned prior an refcrenMS , fclmd 0 „ ly ^ 
h-ud^-baaed obvious ^ ^ (he ^ ^ of ^ teacbta& 
or motivation to combine them. 

AS ,h= ^ Court .augh, "Moa,, if no, ^ invenuona arise torn a ceraoiuauon of old 
—~ . . . Thus, eveo- eleraen. of a clawed iuvendon may often be found in d,e prior art 
However, idenoftcauon in *e prio, aft „f oacb individua, part data* is ,„ defea( 

pa.en.abibry of.be who,e Canned invennon." * „ * 0Rai , 2a7 Md „ 1393 ^ 
» Single and Wafcrer prior en raferaneea using infonnanon g,eaneu onjy ftora AppsItat , 
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sp^fication, without pmviding evidence of the motivation «o combine .hem, is nsing 
impermissible hindsight-based obviousness analysis. 

As me Federal Circoi, has aa.ed, "Focusing on me obviousness of subsfftufions and 
differences instead of on me invention os a wM e . . . was a legally improper way fo simplify ,he 
difficult determination of obviousness." Hytrin Inc . » Af„„oe to „n/^,e, Ac, 802 F.2d 
« 1383. Because the Examiner has used information gleaned only from AppeHanfs 
specification, nsing Appellant's specification as a blueprint to focus on the obviousness of 
substitutions and differences instead of fhe Invention aa a whole, AppeUan, ^ m 
fha. me Examiner has impermissibly uaed hindsight-based an..ysis m rej e« Appellant's claims 
Therefore, Appellant respecrfuUy ^neats fhe Boa* to find tha, fhe claima Emitted on appeal 
are patentable, 

(5) SMHary, AppeUan, asaerta that me Examiner has failed to provide a 

prima facie case of obviousness for the reasons that fellow. 

1. The Examiner has faUcd fo provide the requited evidence of the teaching, 
action or motivation m select and combine me references rehed on as evidence of 
obviousness. One having otdinary sk i„ in Ute « would no, find i, desfrab,., and thus obvious 
fe ccmbine the cited prior art references ^ d,. ^ „ d ^ ^ fom 

Appellant's specification. 

2. The Exammer has Med to pmvide evidence of a teaching, suggearion or 
motivation to ccmbine fire cited prior art references based upon the natnre of the probiem ,o be 
solved. The natures of the pmblems to be so,ved by the prior „ references are differen, and 
unmlafed. Single auempted to solve the pmblem of root penetiation to me base of a container 
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while Water* attempted ,„ Mlve ^ prob|em „ wmg ^ ^ ^ ^ ^ ^ 

being watered. 

3. The Examiner ha, failed te provide evidence of a teaching, suggest™ or 
motivation te combine the cited prior art references based op™ a teaching (rem within the prior 
m referenoea UtemaCvea. Even though the Examiner claims ft. motivation to cotnhine the 
refereneoa flows from the .things of «he pnor an reference, fto "teaching" rejicd on by the 
Examiner ia a mischaracterization of the diaoloaore of Waterer. Waterer doea no, teach that the 
channels direc, water from the centre, area of ,he baae as charactered by the Examiner, 
instead. Waterer states that the rfl* pern* water to flow ott^Uv ^^^^,. ,.,..^,. 
-***«*'fl>~nM . However, even if the mischaructerized teaching of Waterer by the 
Examiner was the teaching of Waterer, i, is inapplicabie ,o the Appollart.s Caimed invention 
and ftere is no evidence .ha, ttte channels of Waterer would permit the flow of water if ftey were 
filled with dirt. 

4. The Examiner has filled to provide evidence of a teaching, suggestion or 
motivation to combine the cited prior art references baaed upon a conclusion by one having 
otduwy skill in the art tha, the cited references are of special importance in a particular field. 

5. Since the Examiner has failed to provide any evidence to support a motivation to 
combine the prior art references, i, ia only ^ ^ taperaiissible Me of 
obviousness „ using onIy ^ ^ ^ ^ 

Examiner baa identified and combined the cited prior art references. 

«■ Appellan, respectfully asserts that the ExammCT has ]os , ^ of ^ ..^ 
matter aa a whole" and baa hnpenuiasibly focused on the obviousness of substitutions and 
differencee instead of focusing on the invention aa a whole. Using hnpemdaaibte bindsigh, 
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M ft. Bxanuner has sough, » « h „ cited ^ ^ ^ 

AppeHan. ^ regard ei[her „ wta fc cm ^ m ^ ^ 

claimed invention is as a whole. 

For ft. reasons provide, r^n, AppeUan, respmfillly fc ^ ^ ^ ^ 

cMtn* 22-28. 30, 3,, 33, 34. 36 and 37 pre een te d on appea, an, patentable. 

»■ atei | 7 ? o mi 1nr „ ■ <1<Mri ^, B rlT .. r . r [nM 

* if — gb a ^jaaa^ of Si „„ ^ ^ 

f No , m m ,o , „ r M nuLtos^ui^^ 

talent 4.028,634 iss,i«l t n a-* — n 

<» feeUM^ a^ seeks , o Klw ^ profcjems Mrocjattd 
wtth nursery sfcck eo nteiMra «,« not on* taeonv.ni.nco ft. user but ^ ftiI „ ^ 
*™g. ft fte „, bal. of .he pta* (And.son. eoL , lines 57-60). Anderson disclose ft FIG 
» a confer for ,he aoi, and fte roots of a plan, „ ,ha, fono a rt « U . (Anderson , 
3, Ine 34-43). FIG. 2 shows .hese pans h „ pIoded view> ^ ^ fc ^ ^ ^ 
and fte has. ,4, whieh ,og«her fa. . cyltadrical f „ ^ ^ ^ ^ ^ 

of ft. plan, (Anderson col. 3, line, 44-52). F.C. 4 shows an ahentative baae .4- fta, is conica, 
- soap, having an apex poni on .5 ltat ex,euds in,o ». enclose. And*™ Hades* 
nonr.ahv, it ia deairahle ,o provide .hninage o.enings in ei,her fte waU .nenfter or has. „ 
ranove excess wa,e, from the eontainer. (Anderson, cel. 8, lines 1 1-,6). 

<2) m " M pn " r m f " i,r -* - ~-i -•■ n m m jj, ^ r f r .„„, „ 

tt-Ui. ». B^lner has found ft., Single and Wa^ lack . teaching or action fta, 
ft. surface of fte hese ia convex. (Final Office Action, p . 5, , ,). Appdlan, assens fta. fte 
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Examiner has failed to present > P r im a facie case of obviousness fc^ prior „ 
fail to teach of disclose each and every limitation of claims 8, 18 and 29. In re Rcyh,, 490 t.2i 
• 985. Appellant claims mat toe base has a convex surface, wherein the convex surfcce has a 
shape comprising a centra, arch and a surrounding semihemispherical region (CUima 8 and !8) 
and alternatively, a central dome directing the rcota outwardly. (Claim 29). 

Anderaon diaclosea a base tha, is either flat or conical with the conical base having an 
apex mat extends into the p,an, container. The Examiner circs FIG. 4, Anderaon for teaching me 
cential arch .5, me semihemispherical region 16, ,7 and the cental dome .5. (Final Offlca 
Action, page S, f 4, page 6, , 4 and page 7. f 3. respectively). While the Examiner cites index J S 
of FIG. 4 for both ft. centra, arch and the central dome, Andean identifies index .5 aa the apex 
of tire conical shaped base. (Anderaon. Co.. 3. lines 44-58, The Ex^mer lurther circs indices 
It and 17 as the semmemispherica. region, bn, Anderaon identifies Wax ,< as the periphery 
edge of the base 14 and the 17 as ears or tabs about the base. U. 

Since the cited prior an ftfls ,„ .each or su^ea, each and every .mutation claimed by 
Appellant in Cairns 8, .8 and 29, Appelant asserts that the Examiner haa fafled to provide a 
prunes case of obviousness for Cairns 8, .8 and 29. Appeflan, , herefore re5pectfc% 
requests me Board to And ma. Cairns 8, .8 and 29 presented on appeal to be patents. 

R) C ' led ** " ^ » «r s„p r es , r r h nnd rfr r v limits- a 

2Uni2i Appellant asserts «ha, ,he Examiner has fafled ,o present a Prima foci, case of 
obviousness because the prior art references M ,o teach of disCose each and every hmitation of 
Cairns 2,, 22 and 23. /„ re toy*,, 490 F.2d a, 985. Appellant Cairns a sidewal. having a 
plummy of pmtuberanees and a base having a plurality of radially directed chamteU, wherein the 
channels arc disposed to direct roots toward me plurality of prctuherances. and wherein each 
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channel has a sidewall that directs roots toward an individual protuberance (Claim 21), wherein 
the channels extend into the proximal openings of the protuberances (Claim 22) and wherein the 
channels have a distal end with a deflecting curve (Claim 23). 

The Examiner found that Single as modified by Waterer, FIG. 5, discloses channels 
having sidewalls that are disposed to direct roots towards the protuberances on the container. 
(Final Office Action, p. 6, , 4). However, even if the cited prior art did teach or suggest such a 
structure, which Appellant asserts they do not, such is not what Appellant claims. Appellant 
claims that each channel has a sidewall that directs roots towards an individual protuberance. 
(Claim 21). The cited prior art is simply silent on such a structure because the cited prior art 
does not contemplate using channels to direct roots on the base of a container, either individually 
or combined 

The Examiner found that Single as modified by Waterer and Anderson lacks wherein the 
channels extend into the proximal openings of the protuberances (claim 22) or wherein each 
channel has a sidewall that directs roots towards an individual protuberance (claim 23). (Final 
Office Action, p. 6. , 7 - p. 8, t 2). Because the Examiner admits that the claimed limitations 
are not taught or suggested in the cited prior art, Applicant respectfully asserts that a prima facie 
case of anticipation has not been presented for claims 21, 22 or 23. Therefore, Appellant 
respectfully requests the Board to find Cairns 21, 22 or 23 presented on appeal to be patentable. 
(4> m TCMqr> h h * sM U ^ temsabte hJgdaghM^ oMmm analysis 
ThC has Prided no evidence of the motivation to combine or 

modify the cited prior art references for claims 5-8, 1 2, 15-24, 29, 32-34, 36-38, 40, 41 and 61 
and therefore has fallen into the hindsight trap, using information gleaned only from Appellant's 
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specification as the motivation to combine the cited prior art references. Interconnect Planning 
Corp. v. Feil, 11 A F.2d at 1 138. 

For example, regarding claim 5 wherein Appellant claims that the base has an upwardly 
facing surface that is convex, the Examiner states "It wou.d have been obvious to one having 
ordinary skill in the art at the time the invention was made to employ an upwardly facing surface 
as taught by Anderson on the base of Single as modified by Waterer in order to drain off excess 
water from the center and to guide the root growth in the proper direction- 
First, the Examiner again mischaracterizes the teaching of Waterer and presents such 
mischaracterization as a motivation to combine the cited prior art references. Waterer does not 
teach or suggest "draining excess water from the center" as the Examiner claims but instead 
merely teaches draining water from the center hole of the flower pot Furthermore, there is no 
suggestion or teaching from any of the references that the base has the purpose "to guide the root 
growth on the proper direction." This teaching is found o« ly in Appellant's specification. 

Regarding claim 20-24, the Examiner provides as the evidence of the motivation to 
combine the cited prior art references, that it would have been obvious to one having ordinary 
skill in the art at the time the invention was made to have the channels of Single as modified by 
Waterer and Anderson with deflecting curve and channels extending into the proximal openings, 
depending on how much root guidance is needed. (Final Office Action, p. 7, , ^ All 
teachings regarding the guidance of root, by the base is solely derived from Appellant's 
specification. 

Therefore, because the Examiner has provided no evidence of the motivation to combine 
the cited prior art references and because the Examiner has fallen into the hindsight trap by 
taking into account Appellant's teachings and knowledge concerning root guidance, gleaned only 
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ftom AppeHanfs specifics, the Examiner has foiled to previde a P Mma facie case of 
obviousness. Appeflan, rwpeorftaljy requests the Beam to fed Bat claima 5-8, 12. .5-24, 29, 
32-34. 36-38, 40, 41 and 61 presented on appeal are patentable. 

(5) Sufflms, Therefore, Appe.lam respee.fi.lly asserts that the Examiner has failed to 
provide a prima facie case of obviousneas for the reasons that follow. 

1. The cited prior art does not teach or suggest each and every limitation of claims 8, 18 
and 29 name.y, the cited prior art does no, teach or suggest a base having a convex surface in the 
shape of a cetural arch and a surrounding semihemisphereical region or a centre! dome. 

2. The cited prior art fails to teach or suggest each and evety limitation of claims 21, 22 
and 23, namely, the cited prior art does no. teach or suggest a sidewall having a pmmlity of 
preferences and a base having a plurelity of radially directed ctannels, wherein the chattels 
are disposed to direct reots toward the plurelity of pmtuberences, and wherein each channel has a 
aidewall ma, direct reots toward an individual protuberance (Cairn 21), wherein me channels 
extend into me proximal openings of me protuberances (Claim 22) and wherein ,he channels 
have a distal end with a deflecting curve (Claim 23). 

3. Since mere is no evidence to support the combmaHon of cited prior art references, it is 
only through ,he impereussiblc me of hmdsight-based obviousness analysis and the use of 
Pledge gleaned oniy from AppeHanfs diadosure, that flte Examiner has identified and 
combined the cited prior art references. 

4. Appellant respectfully asserts mat the Examiner has lost track of the "subject matter as 
a who.e" and has Impermissibly focused on (he obviousness of substitutions and differences 
instead of focusing on the Invention as a whole. Using imperenssib.e hindstght-based 
obviousness analysis, the Examiner has suugh. to find in me cited references the .imitations 
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claimed by Appellant without regard to either what the cited referees teach or what 
Appellant's claimed invention is as a whole. 

WHEREFORE, Appellant respectfully requests the Board find that all claims presented 
on appeal ate patentable. The Commissioner is hereby authorized to charge the Deposit Account 
No. 50-0714/WH1T/0019.A of the firm of the below-signed attorney in the amount of any 
necessary fees related to the filing of this document. 



Respectfully submitted, 




Franjc J. Camprgotto 
Attorney for Appellant 
Registration No. 48,130 
13831 Northwest Freeway, Suite 355 
Houston, Texas 77040 
713-939-9444 
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(8) Claims Appendix 

What is claimed is: 



1 . (original) A plant container, comprising: 

a sidewail having a plurality of shoulders; and 

a base supported on the shoulders, the base having an upwardly facing surface with a 
plurality of radially directed channels. 

2. (original) The plant container of claim J, wherein the sidewail and the base arc separable. 

3. (original) The plant container of claim 2. wherein the sidewail is a flexible panel that is bent 
and fastened in a closed curvilinear shape. 

4. (original) The plant container of claim 3, wherein fastening the pane) around the base 
constrains displacement of the base. 



5. (original) The plant container of claim 1, wherein the upwardly facing surface is 



convex. 



6. (original) The plant container of claim 5, wherein the convex surface has a shape selected 
from conical, semispherical, elliptical, and irregular. 

7- (original) The plant container of claim 5, wherein the convex surface has a perimeter and a 
center that is between 1 and 2 inches higher than the perimeter. 

8- (original) The plant container of claim 5, wherein the convex surface has a shape comprising 
a central arch and a surrounding semispherical region. 

9. (original) The plant container of claim 1, wherein the upwardly facing surface has a center 
and aperimeter, and wherein the channels extend evermore than half the distance between the 
center and the perimeter. 
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10. (original) The plant container of claim 1. wherein the plurality of shoulders are inwardly 
extending, outwardly extending, or combinations thereof. 



11. (original) The plant container of claim 1, wherein the base has a generally circular 



perimeter. 



12. (original) The plant container of claim 1 1, wherein the perimeter of the generally circular 
base has a plurality of projections. 

13. (original) The plant container of claim 1, wherein the plurality of shoulders are provided by a 
plurality of protuberances. 

14. (original) The plant container of claim 13, wherein the plurality of pzotuberances have a 
proximal opening in communication with a distal opening. 

1 5. (original) The plant container of claim 1 4, wherein the base has a perimeter with a plurality 
of projections that extend into the plurality of protuberances through the proximal openings. 

16. (original) The apparatus of claim 15, wherein the proximal openings are larger than the distal 
openings. 

17. (original) The plant container of claim 16, wherein the convex face has a shape selected from 
conical, elliptical, semi-spherical, and irregular. 

18. (original) The plant container of claim 16, wherein the convex face has an irregular shape 
comprising a central arch and a surrounding semi-spherical or fhistoconical region. 

19. (original) The plant container of claim 16, wherein the channels extend over more than half 
the distance from the center of the base to the perimeter of the base. 
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20. (original) The plant container of claim 19, wherein the channels are disposed to direct roots 
toward the plurality of protuberances. 

21. (original) The plant container of claim 20, wherein each channel has a sidewall that directs 
roots toward an individual protuberance. 

22. (original) The plant container of claim 20, wherein the channels extend into the proximal 
openings of the protuberances. 

23. (original) The plant container of claim 21 , wherein the channels have a distal end with a 
deflecting curve. 

24. (original) The plant container of claim 21, wherein the individual protuberance is one of the 
plurality of protuberances that provide the plurality of shoulders. 

25. (withdrawn) The plant container of claim 21, wherein the individual protuberance is not one 
of the plurahty of protuberances that provide the plurality of shoulders. 

26. (original) The plant container of claim 1, wherein the channels are between 0.1 and 1 inches 
tall. 



27. (original) The plant container of claim 1, wherein the channels are between 0.15 and 0 75 
inches talL 



28. (original) The plant container of claim 1, wherein the channels are between 0 25 and 0 5 
inches tall. 



29. (original) The plant container of claim I , further comprising a central dome directing roots 
outwardly. 
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30. (withdrawn) The plant container of claim 1, wherein the channels are taller at a distal end 
than at a proximal end 

31. (original) The plant container of claim 13, wherein the center ofthe proximal opening is 
positioned higher than the center ofthe distal opening when the panel is positioned upright. 

32. (original) The plant container of claim 31, wherein the perimeter ofthe base has a plurality of 
projections that extend into the plurality of protuberances through the proximal opening. 

33. (original) The plant container of claim 31, wherein the convex face has a shape selected from 
conical, elliptical, semi-spherical, irregular, and combinations thereof. 

34. (original) The plant container of claim 31, wherein the convex face has an irregular shape 
comprising a central arch and a surrounding frustoconical or semi-spherical region. 

35. (original) The plant container of claim 3 1 , wherein the channels extend over more than half 
the distance from the center ofthe base to the perimeter of the base. 

36. (original) The plant container of claim 29, wherein the channels are disposed to direct roots 
toward the plurality of protuberances. 

37. (original) The plant container of claim 36, wherein each channel has a sidewall that directs 
roots toward an individual protuberance. 

38. (original) The plant container of claim 37. wherein the individual protuberance is one ofthe 
plurality of protuberances that provide the plurality of shoulders. 

39. (withdrawn) The plant container of claim 37, wherein the individual protuberance is not one 
ofthe plurality of protuberances that provide the plurality of shoulders. 
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40. (original) The plant container of claim 37, wherein the plurality of protuberances have a 
lower profile with a substantially horizontal region that receives the projections. 

41 . (original) The plant container of claim 40, wherein the proximal opening is larger than the 
distal opening. 

42. (withdrawn) The plant container of claim 13, wherein the plurality of protuberances extend 
inward. 



43. (withdrawn) The plant container of claim 42, wherein the sidewall further comprises a 
plural ity of outwardly extending protuberances having a proximal opening in communication 
with a distal opening. 



44. (withdrawn) The plant container of claim 43, wherein the perimeter of the base has a 
plurality of projections that extend into the plurality of outwardly extending protuberances 
through the proximal opening. 

45. (withdrawn) The plant container of claim 44, wherein the channels are disposed to direct 
roots toward the plurality of protuberances. 

46. (withdrawn) The plant container of claim 45. wherein each channel has a sidewall that directs 
roots toward an individual protuberance. 



47. (withdrawn) The plant container of claim 46, wherein the individual protuberance is one of 
the plurality of protuberances that provide the plurality of shoulders. 

48. (withdrawn) The plant container of claim 46, wherein the individual protuberance is not one 
of the plurality of protuberances that provide the plurality of shoulders. 

49. (withdrawn) The plant container of claim 43, wherein the convex face has a shape selected 
from conical, elliptical, semi-spherical, irregular, and combinations thereof. 
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50. (withdrawn) The plant container of claim 43, wherein the convex face has an irregular shape 
comprising a central arch and a surrounding frustoconical region. 

5 1 . (withdrawn) The plant container of claim 43, wherein the channels extend over more than 
half the distance from the center of the base to the perimeter of the base. 

52. (withdrawn) A plant container, comprising: 

a base having an upwardly facing convex surface with a plurality of radially directed 
channels; and 

a container sidewall extending upward around the perimeter of the base, wherein the 
sidewall includes a hole adjacent the plurality of radially-directed channels. 

53. (withdrawn) The plant container of claim 52, wherein the convex surface comprises a central 
arch and a surrounding frustoconical or semi-spherical region. 

54. (withdrawn) The plant container of claim 52, wherein the channels extend over more than 
half the distance from the center of the base to the perimeter of the base. 

55. (withdrawn) The plant container of claim 52, wherein the channels have a distal end with a 
deflecting curve, 

56. (withdrawn) The plant container of claim 52, wherein the channels extend above the surface 
by between 0.1 and 1 inches. 

57. (withdrawn) A base for inserting in a plant container, comprising: 

a base having an upwardly facing surface including a plurality of radially directed 
channels, a deflecting element near a distal end of each channel, and a root-tip-trapping element, 
wherein the deflecting element directs roots against a wall of the container at an angle that causes 
the root to deflect off the wall and into the root-tip-trapping element. 
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58. (withdrawn) The plant container of claim 57, wherein the upwardly facing surface is convex. 

59. (withdrawn) The plant container of claim 58, wherein the convex surface has a shape 
selected from conical, semi spherical, elliptical, and irregular. 

60. (original) A plant container, comprising: 

a container sidewall; and 

a base secured to the container sidewall, the base having an upwardly facing surface with 
a plurality of radially directed channels. 

61. (original) The plant container of claim 60, wherein the base has protrusions received within 
recesses in the container sidewall. 

62. (original) The plant container of claim 60, wherein the channels are substantially free from 
obstructions to radial root growth. 

63. (original) The plant container of claim 60, wherein the plurality of channels include at least 
eight channels. 

64. (withdrawn) The plant container of claim 60, wherein the container sidewall comprises 
protuberances and the channels are directed toward the protuberances. 



32 



PAGE 39/40 ' RCVD AT 11/1512005 12:04:08 PM [Eastern Standard Time] ' SVR:USPTO-EFXRF-6/24 * DM38300 1 CSID:713 939 9508 ' DURATION (mm-ss)MI-OS 



UOV-15-2005 TUE 11:11 AM STREETS & STEELE FAX NO. 713 939 9508 P. 40 



Appeal Brief 
Docket No.: WHIT/0019.A 



(9) Evidence Appendix 
None 



(10) Related Proceedings Appendix 

None 
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